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STATEMENT AND OUTLINE OF FACTS.

Plaintiffs by their amended complaint claim:

(a) That a contest in 1921 of their uncle, James

A. Murray's will was settled by the agreements of

October 10, 1921 entered into by all his heirs. (Ex-

hibits A, A-1, Record 26, 40.)

(b) That these agreements expressly provide for a

distribution of all the assets of their uncle's holding

corporation, Monidah Trust, on the basis of a total

of 6000 shares of the company's stock—see the list of
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shares as allotted among plaintiffs and defendants by

Exhibit A, Record 32.

(c) That their uncle's widow, Mary H. Murray,

and their uncle's nephew, James E. Murray, defend-

ants herein, contrary to these agreements have been

distributing the assets of the company on the basis of

a total of 10,000 shares—having secretly divided be-

tween them an additional 4000 share certificate not

provided for by the settlement agreements, all as more

particularly set forth in the amended complaint.

(d) That thus on the distribution of $720,000 in

cash already had—the defendant's widow and nephew,

Mary H. and James E. Murray, instead of taking

3350 parts of a total 6000 parts or shares (as given

them by the settlements) have in fact received 7350

shares of a total of 10,000 shares of the company's

assets distributed to date^—while plaintiffs have only

been given 900 parts or shares out of ten thousand

instead of 900 out of six thousand, as given them in

the settlement.

(e) Thus the plaintiffs have been paid to date

900-10,000ths of the $720,000 or $64,800—while, as they

claim, the settlement agreements entitle them to

900-6000ths of the 720,000 dollars, namely, 108,000

dollars.

(f ) Since the execution of the agreement of Octo-

ber 10, 1921, the 500 shares given Mrs. T. J. Murray

(Record 32) have been bought and retired by the

company. Therefore, plaintiffs would receive 900

parts out of 5500 parts of the $720,000 distributed to

date, or over $117,000.



By the defendant widow and nephew's fraudulent

scheme, the plaintiffs, whom it is admitted the defend-

ant nephew and defendant Linforth represented in

the settlements as their attorneys, have been deprived

of over fifty thousand dollars to date—and will suffer

similarly on future distribution.

(g) To recover such sums and also their share

of other assets of the company claimed by them to

have been fraudulently appropriated by defendants,

the plaintiffs took this action in equity.

(h) Defendants moved to dismiss on the grounds

of:

(1) Want of equity.

(2) Misjoinder of causes of action, that is: One

cause to cancel the 4000 additional shares of stock

used by defendants and to recover dividends wrong-

fully paid out thereon by defendants to themselves,

with another cause to recover property of the same

corporation wrongfully approx3riated by the same de-

fendants (who control it) to themselves.

(3) Misjoinder of parties, that is, that heirs of

May Murray are wrongfully joined as defendants.

(4) That the action is barred by laches.

(i) The District Court first denied the motion to

dismiss on all grounds except that of misjoinder of

causes (Record 1) giving plaintiffs leave to amend.

Thereupon plaintiffs separated their two claims by

filing an amended complaint asking return of their

share of the dividends wrongfully paid out to de-

fendants to date.



For some reason unknown to plaintiffs—no opinion

was written by the Coui% the District Judge on the

same motion to dismiss being renewed by defendants,

granted the motion.

So plaintiffs again amended their complaint by

again joining the two claims and adding additional

allegations (see Paragraphs 10, 11, 12 and 13, Record

16, 18) and the defendants again moved to dismiss on

the same grounds. (See Record 72.)

From the granting of the motion and the final

decree entered pursuant thereto, (Record 80, 82),

the plaintiffs are here in this Court on appeal.

Counsel have added to the Record an agreed state-

ment of the different proceedings in the lower Court

since the filing of the original complaint in May, 1927.

(See Record 84.)

The important facts of the bill^ all admitted by the

motion to dismiss, are:

1. The deceased, James A. Murray, died a resident

of California, on May 11, 1921. Among his heirs are

the plaintiffs, his nieces and nephews.

Defendant, Mary H. Murray, is his widow. Another

defendant, James E. Murray, is a nephew.

Defendants Haldorn and LinfoiH:h are holders with

notice of some of the four thousand (4000) shares

which plaintiffs claim under the terms of the two

agreements. Exhibits A and A-1, were not to be used

or counted when distribution was made.

2. The deceased left a Avill, which recited that

the bulk of his property was in a holding com-



pany, defendant herein, Monidah Trust, and that the

testator had distributed in envelopes different certifi-

cates of its shares to his different heirs. (See the will,

Record 50.)

3. The plaintiffs and defendant, James E. Murray,

contested the will.

The widow, defendant Mary H. Murray, was the

proponent of the will and residuary legatee.

4. The number of shares of Monidah Trust at de-

ceased's death, which appeared to have been previous-

ly issued, was ten thousand (10,000). One certificate

was for four thousand (4000) shares, and the widow,

as residuary legatee, and the nephew, James E. Mur-

ray, as an alleged donee, each claimed it.

The entire will contest and this controversy over the

4000 share certificate was settled by the two agree-

ments of October 10, 1921. (Exhibits A and A-1.)

To these settlements the plaintiffs, the widow and

the defendant nephew, James E. Murray, were parties

among others.

These agreements provided that:

(a) Plaintiffs receive nine hundred (900) shares

out of a total of six thousand (6000) shares. That

defendant widow receive three thousand one hundred

(3100) shares and defendant, James E. Murray and

his brothers and sisters fifteen hundred (1500) shares,

out of the total of six thousand (6000) shares.

(Record 32.)

(b) That all assets of Monidah Trust be liquidated

in accordance with these share holdings within five
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years (from October 10, 1921) and as required by the

two agreements of settlement of the will contest, dated

October 10, 1921. Exhibit A-1, Record 40, 41 et seq.)

5. The defendants, Messrs. 'Bro^vn and Linforth,

are officers of the company, and defendant Linforth

received some of the 4000 shares from defendant

Jarnes E. Murray.

6. The bill charges (and it is of course admitted

on this motion) that defendants, Mary H. Murray and

James E. Murray (the last of whom acted as plain-

tiffs' agent in the litigation over the w^ill and in mak-

ing the settlement agreements) have coUusively and

in violation of plaintiffs' rights under said agreements

of October 10, 1921:

(a) Fraudulently, without plaintiffs' knowledge,

divided said four thousand (4000) shares between

themselves, and have by their control of the company

already paid to themselves dividends of two hundred

and eighty-eight thousand ($288,000.00) dollars on

said additional four thousand (4000) shares, being

shares over and above the six thousand (6000) shares

as required and provided for by the agreements. That

thereby defendants received at least forty-five thou-

sand ($45,000.00) dollars of plaintiffs' dividends, to

which they were entitled under the settlement agree-

ments of October 10, 1921.

(b) Fraudulently divided other assets of Monidah

Trust through uncontested and collusive judgments in

the Courts of California, of which plaintiffs should

have an accounting and their proper one-sixth share,

under said agreements.



The method pursued (as charged in the bill) by

defendants was for defendant, James E. Murray, and

his sister to bring action against the company and

defendant widow to quiet title, then a nominal judg-

ment for plaintiff was entered without contest, and

aftei-wards the property involved divided up outside

of Court between the defendants to this bill, who con-

trolled the company. Thus plaintiffs suffered in the

division and liquidation of assets required by the

agreements, Exhibits A and A-1.

7. The bill further shows discovery by plaintiffs,

residents of Michigcm and New York, of these facts

first in February, 1927, and the bill was filed in May,

1927. That plaintiffs relied on defendants to carry

out the settlement agreements faithfully and fairly.

SPECIFICATIONS OF ERROR.

The Court erred in dismissing the second amended

bill of complaint and action, by its final decree made

and entered on the 5th day of October, 1928, in the

following respects and particulars, and each of them,

to-wit

:

1. Said decree is erroneous and unsupported by the

pleadings in dismissing the second amended bill of

complaint of plaintiffs.

2. Said decree is erroneous and unsupported by the

pleadings in dismissing the action herein.

3. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint and the action herein should not have been dis-
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missed on the motion of the defendants, Monidah

Trust, a corporation, Mary H. Murray, W. S. K.

Brown, Walter H. Linfoi*th and Stuart Haldoin, or

any of said defendants, upon all, or any of the grounds

named in the amended motions to dismiss of said de-

fendants, filed herein on the 14th day of August, A. D.

1928.

4. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed on the groimd

that the second amended bill of complaint does not

state facts sufficient to constitute a. valid or any cause

of action, in equity, or otherwise, against these de-

fendants, which said ground is designated as No. 1 in

the defendants' motion to dismiss, filed herein on the

14th day of August, A. D. 1928.

5. Said decree is erroneous and unsuppoi'ted by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed on the ground

that the second amended bill of complaint does not

state facts sufficient to constitute a valid or any cause

of action in equity, or othei'wise, against any of these

defendants, which said ground is designated as No. 2

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

6. Raid decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed on the ground

that the second amended bill of complaint does not



state facts sufficient to entitle complainants, or any of

them, to any relief as against these defendants, which

said ground is designated as No. 3 in the defendants^

motion to dismiss filed, herein on the 14th day of

August, A. I). 1928.

7. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed, on the ground

that the second amended bill of complaint does not

state facts sufficient to entitle complainants, or any of

them, to any relief as against any of these defendants,

which said ground is designated as No. 4 in the de-

fendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.

8. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed, on the ground

that there is a misjoinder of causes of action in said

second amended bill of complaint, which said grounds

are designated as Nos. 5 and 6 in the defendants' mo-

tion to dismiss, filed herein on th(^ 14th day of August,

A. D. 1928.

9. Said decree is erroneous and unsupported by the

pleadings in this, that the second amended bill of com-

plaint herein should not have been dismissed, and the

action should not have been dismissed, on the ground

that the second amended bill of complaint is uncertain,

which said ground is designated as No. 7 in the de-

fendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.
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10. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and

the action should not have been dismissed, on the

ground that there is a nonjoinder of proper defend-

ants, which said ground is designated as No. 8 in the

defendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.

11. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and

the action should not have been dismissed on the ground

that each of the alleged causes of action set forth in

said second amended bill of complaint is barred by

the laches of said plaintiffs, and of each of them,

v^hich said ground is designated as No. 9 in the de-

fendants' motion to dismiss, filed herein on the 14th

day of August, A. D. 1928.

12. Said decree is erroneous and unsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and

the action should not have been dismissed, on the

ground that each of the alleged causes of action set

forth in plaintiffs' second amended bill of complaint

is barred by the provisions of Subdivision 4 of Section

338 of the Code of Civil Procedure of the State of

California, which said ground is designated as No. 10

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

13. Said decree is erroneous and imsupported by

the pleadings in this, that the second amended bill of

complaint herein should not have been dismissed, and
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the action should not have been dismissed, on the

groimd that each of the alleged causes of action set

forth in plaintiffs' second amended bill of complaint

is barred by the provisions of Subdivision 1 of Section

337 of the Code of Civil Procedure of the State of

California, which said ground is designated as No. 11

in the defendants' motion to dismiss, filed herein on

the 14th day of August, A. D. 1928.

To which said final decree dismissing second amend-

ed bill of complaint and action, plaintiffs in error, and

each of them, excepted (Tr. p. 83), and said exception

was allowed and approved.

ARGUMENT.

FIRST: ON THE QUESTION OF WANT OF EQUITY.

An extended hearing of all the facts surrounding

the making of the agreements of October 10, 1921,

with a painstaking examination of the agreements

themselves in connection with such facts and circum-

stances and the relative positions of the parties, is

necessar}^

We respectfully submit such questions presented by

the bill should be tried after full answer and in a

hearing on the merits. Briefly, however, on the plain

intent and purpose of the settlement agreements,

Exhibits A and A-1, requiring a division of all the

company's assets, as we claim, on the basis of a total

of 6000 shares.

Turning to the main agreement of October 10, 1921,

Exhibit A (Record 26) we find:
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(a) Preambles reciting that the widow claims all

the shares; James E. Murray 500 shares; May Murray

1000 shares ; Marcus Murray 500 shares and the plain-

tiffs 2500 shares. (See pages 27 and 28 of Record.)

(b) Further preambles reciting the will contest,

etc., etc. (See Record 29.)

(c) Plain and unequivocal provisions settling the

disputed ownership of the shares in Monidah Trust

on the basis of 6000 shares, giving to the widow 3100

shares, to James E. Murray 250 shares and to the

plaintiffs (five of them, 180 shares each) 900 shares

in all. (See Paragraph II, pages 31 to 33 of Record.)

(d) In Exhibit ^^A,'^ there is a plain provision

that, if any contribution from the widow (the first

party) is necessary, the second and third parties (the

nephew James E. Murray and his brother and sister,

second parties, and the plaintiffs herein, being third

parties to the agreement) shall contribute ^^in propor-

tion to the amounts (of shares) in which they take

as aforesaid." (Record 33.)

What could be more plain than that the list of

shares provided for, 6000 in all, was the total number

upon which the proposed liquidation of assets w^as to

be based? Why should the plaintiffs (third parties

in the agreement) contribute in proportion to 900

shares (received by the agreement) and James E.

Murray in proportion to 250 shares (received by the

agreement) if on the side James E. Murray was to

divide up the 4000 additional share certificate with the

widow?
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(e) Again in the same Paragraph II of Exhibit

A (Record 33) the parties of the second part (of

which James E. Murray was one) expressly stipulated

that they had no other interest in the estate of James

A. Murray, deceased, ''other than the shares of

Monidah Trust to be distributed to them under this

agreement * * */^

Upon what theory then does James E. Murray

divide up the 4000 share certificate (over which he had

been in litigation with the widow) outside of Court

and outside of tins agreement, secretly and coUusively

with the widow?

The suit between the widow and James E. Murray

over the 4000 certificate (see Paragraph VI of the

bill, Record 12, 13) was in progress when the settle-

ment agreements were made.

The widow claimed the 4000 share certificate was a

part of the estate. The nephew, James E. Murray,

claimed it as a gift during his uncle's lifetime.

The collusive judgment was not entered until after

the settlement agreements were made.

(f) Further illustrations along the same line

might be multiplied—and will no doubt be noticed by

the Court as it reads these two agreements. (Exhibits

AandA-1.)

(g) For example, on page 11 of Exhibit A, Para-

graph XII (Record 38), it is very clearly provided

that the widow, Mary H. Murray, receive 3100 shares,

free of any claim of any heir, except as contribution

w^as required by Paragraphs II, III and IV of the

agreement.
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Why was this misleading language in an agreement

which the plaintiffs executed, if on the side the widow

was to receive a portion of the disputed 4000 share

certificate which James E. Murray was claiming as

a gift? •

(h) The bill shows that in July, 1921, James E.

Murray filed in the Superior Court of the State of

California a complaint to quiet title to the 4000 share

certificate No. 6. (Record 12.)

On October 10, 1921, the entire controversy was

settled by Exhibits A and A-1, the clear purport and

intent of which was that the interest of all heirs be

adjusted, so far as shares of Monidah Trust was con-

cerned, by a division of a total of 6000 shares.

It was not until October 14, 1921—for some reason

as yet undisclosed by defendants—that James E.

Murray took a judgment in the Superior Court for

this 4000 share certificate. Some time afterwards he

divided up these 4000 shares with the widow—thus

giving him 2250 shares (instead of 250 mider the

agreements) and the widow 5100 shares (instead of

3100 under the agreements).

(i) By the second agreement of October 10, 1921,

(Exhibit A-1 Eecord 40) a liquidation of the assets of

the company is provided for. In this agreement it is

recited

:

That an agreement of even date has been entei'ed

into ^^ defining their interests in the capital stock of

Monidah Trust," tvhicJi agreement is made a part

hereof; and that all parties desire to liquidate the com-
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pany and ^^ apportion and divide its properties among

its stockholders according to law." (Record 40, 41.)

By this supplemental agreement it is clearly pro-

vided by Paragraph I, that all the parties go into the

Superior Court for Monterey County and have the

capital stock of Monidah Trust assigned, in accordance

with ''said other agreement above referred to, * ^* ^"

It is further provided that its assets ''shall be

divided amongst its then stockholders in the propor-

tion in which thev then own stock;" and further that

the cash proceeds of the liquidation "shall thereupon

be divided between the said stockholders in proportion

to their respective interests." (Record 41, 42.)

When these agreements were executed on October

10, 1921,—and the plaintiffs became parties to them

—

and accepted 900 shares in settlement of their claims

for 2500 shares—and the entire interests of everyone

were agreed to be liquidated on the basis of a total of

6000 shares—it seems an obvious fraud on the plain-

tiffs for the two controlling stockholders, James E.

Murray and Mary H. Murray, to afterwards secretly

split up between them, 2000 shares to each, the old ad-

ditional disputed 4000 share certificate and pay divi-

dends upon it.

If the two controlling stocldiolders intended to do

such a thing, why did not they express such an intent

plainly in the agreements of October 10, 1921. If

they intended to do this and keep it secret from the

plaintiffs—it is a manifest fraud.

The only theory upon which the widow could re-

ceive a part of these 4000 shares, was as residuary
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legatee under the will. She can only take title as such

by a decree of the Superior Court of Monterey County.

No such step was taken—on the contrary the decrees

of distribution taken in that Court follow explicitly

and to the letter the agreements, Exhibits A and A-1.

(See Record 56.)

On the second branch of the case, namely, valuable

assets taken by May Murray (a sister of James E.

Murray).

The bill charges that on October 11, 1921 (the day

after the agreements of settlement. Exhibits A and A-1)

she filed a bill to quiet title and took a judgment on

October 14, 1921 by arrangement with the defendant

widow and others. That afterwards May Murray, the

niece, and Mary H. Murray, the widow, divided up

these assets without plaintiffs' knowledge, collusively

and in fraud of their rights under the Exhibits A.

We shall not attempt to point out in detail the

different portions of Exhibit ''A/' which in our opin-

ion provide that all assets of the company which are in

fact, equitably or legally, assets of the company, shall

be distributed among the specified holders of the 6000

shares.

If this Court will turn to Paragraph X of the main

Exhibit ^^A" (Record 36), it will be apparent, we

submit, that all assets, legal and equitable, of the com-

pany were to be distributed to the owners of the 6000

shares.

We submit earnestly to this Court that a full dis-

covery of the nature of the assets taken by May Mur-

ray, in whose name they stood, should be made. This

can only properly be done in a hearing on the merits.
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SECOND: ON THE QUESTION OF MISJOINDER OF CAUSES
OF ACTION.

We submit both actions in their nature grow out of

one transaction, namely, the agreements of October

10, 1921. They provided for and required that the

entire assets of every nature of Monidah Trust be

divided among the parties on the basis of 6000 shares.

Why may not the parties to these agreements, each

of them being stockholders in the same company, de-

cide in one action?

(a) Questions of over-issue of shares and wrong-

ful payment of dividends with

(b) Questions of misappropriation of other as-

sets of the same company.

Both questions are covered or founded upon the

same common agreements, which provide for division

of all assets on the basis of 6000 shares.

We submit there is no misjoinder of actions.

Barr v. Roderick (N. Dist. Cal.), 11 F. (2nd)

985;

Cutting v. Woodward (9 C. C. A.), 255 Fed.

633

;

Schell V. College (8 C. C. A.), 2 F. (2nd) 17;

Bertelmann v, Lucas (9 C. C. A.) 7 F. (2nd)

325;

Ritchie v. Refining Co. (5 C. C. A.), 279 Fed.

49.

In Barr v. Roderick, supra, the Court had occasion

to pass upon a claimed misjoinder of actions.

The District Judge in his opinion said (11 F. (2nd)

985):
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*'(1) 1. The first ground of objection is dis-

posed of by federal equity rule 26. Tliis rule,

while recognizing the necessity for a joint interest
in the subject-matter of the action on the part of
the plaintiffs, and which must be asserted against
all the material defendants, also permits an ex-
ception to these general requirements if 'sufficient

grounds appear for uniting the causes of action
in order to permit the convenient administration
of justice/ The applicability of this rule to the
facts disclosed by the complaints is apparent, for
it is plain that, even if they give rise technically

to two causes of action, each depends in large

measure upon identical facts (Eclipse Machine
Co. V. Harley-Davidson Motor Co. (D. C.)', 244
F. 463, 464) ; and, of course, if the case comes
within the purview of this federal equity rule, the

provisions of the California Code of Civil Pro-
cedure (section 427) are not to be given applica-

tion.

(2) 2. Moreover, an analysis of the situation

here presented reveals the fact that no attempt
has been made to join two or more causes of ac-

tion, which answers the defendants' further objec-

tion that different causes of action have not been
separately stated. The transfer of each parcel

of land has been treated by the plaintiff as an act

done in pursuance of an unlawful scheme, and the

complaint is framed upon the theory that in

equity a right existed in the plaintiff to have
everything which was done in carrying out that

scheme adjudged fraudulent and void, and to re-

quire all those who had received any property
through it to account for the amount so received.

Wood V. Sidnev Sash, Blind & Furniture Co., 37

N. Y. S. 885, 886, 92 Hun. 22.
J7

In Sckell V, College^ supra, the 8th Circuit Court of

Appeals, in considering the same subject, said (2 F.

(2nd) 20, 21) :
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^^Bvit there are many reasons why those facts

did not warrant a dismissal of the bill. In the

first place, if there had been two causes of action
stated in the bill, which could not have been con-
veniently tried together, the court should not have
dismissed the bill;, but should have ordered sepa-
rate trials. Federal Equity Rule 26. In the

second place, it is not indispensable that all the
parties to a suit in equity should have an interest

in all the matters contained in the litigation. It is

sufficient, if there is a common point of litigation,

if each party has an interest in some essential

matters involved in the suit and these matters
are connected with the others. Brown v. Deposit
Co., 128 U. S. 403, 412, 9 S. Ct. 127, 32 L. Ed.
468; Jones v. Missouri-Edison Electric Co., 144
F. 765, 780, 75 C. C. A. 631; Rogers v. Penobscot
Mining (^o., 154 F. 606, 614, 83 C. C. A. 380. And
this bill shows that each of the parties to this

suit has an interest in some essential matters in-

volved in it.

(6) The vice of multifariousness is the union
of causes of action which, or of parties whose
claims^ it is either impractical or inconvenient to

hear and adjudicate in a single suit. Where this

vice does not exist, where it is as practical and
convenient for the court and the parties to deal

with the claims or causes of action presented in

one suit as in many, the pleading is not multi-

farious, and it should be sustained. Westing-
house Air Brake Co. v. Kansas City So. Ry. Co.,

137 F. 26, 31, 32, 33, 71 C. C. A. 1, and cases there

cited. Tliere can be no misjoinder of causes of

action in equity in any bill which presents a com-
mon point of litigation, which aifects the entire

subject-matter, and the decision of which will

settle the rights of all the parties to the suit.

Watson V. Bonfils, 116 F. 157, 159, 53 C. C. A.
535, and cases there cited. The bill tenders a
common point of litigation, the alleged breach of

trust of the defendants, which their motion to dis-

miss admits, but which, when the grant of that
motion is set aside, they may desire to challenge."



20

In Cutting v. Woodward, supra, this Court of Ap-

peals had before it a case involving an action to (1)

set aside as fraudulent a transfer of stock to an officer

of the company, and (2) to set aside a fraudulent

transfer of other assets by the company to the same

officers.

Both branches of the case were disposed of in the

one action.

In this same case the defense of laches was also pre-

sented.

The facts in Cutting v. Woodward on the claim of

laches, are very similar to the case at bar. We shall

not quote from the opinion here, knowing this Court

will prefer to read again its opinion, commencing at

the bottom of page 635 of 255 Fed. Rep. and con-

tinuing to the top of page 637.

In Bertelmann v. Lucas, supra, this Court defines

a misjoinder of actions. This is one of the authori-

ties relied upon by defendants in the lower Court in

support of their motion to dismiss. We do not think

this Court will consider it applicable to the facts in the

case at bar. We think that applying the principles

there amiounced to the present facts, it will appear

there is no misjoinder in this action.

In Ritchie v. Refining Co., supra, an examination

of the opinion discloses equitable jurisdiction, also

on the theory of a specific performance, to which we

think plaintiffs are entitled under the agreements,

Exhibit ^^A.^'

In other words, this Court has jurisdiction to pro-

tect plaintiffs' rights under Exhibits *'A'' by way of
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specific performance—even in the absence of active

fraudulent conduct by defendants Murray, which is

also alleged and admitted by the motion to dismiss.

THIRD: ON THE QUESTION OF MISJOINDER OF JAMES E.

MURRAY AS AN HEIR OF HIS SISTER, MAY MURRAY.

This is the same James E. Murray who divided up

the 4000 shares with the widow, Mary H. Murray.

He is, of course, a proper and necessary party to the

action to recover plaintiffs' proportion of the $144,-

000.00 of dividends received to date by him or his as-

signee on 2000 of said shares.

As to the assets taken by his sister May Murray

(the second cause of action so called) and afterwards

collusively divided with the widow, Mary H. Murray

—the widow is in Court to respond for the one-half of

these assets received hy her. As to the other half,

received by the niece. May Murray, the defendant,

James E. Murray, is but one of this niece's heirs, out

of three. The other two heirs are not yet parties to

the bill.

One of them lives in Montana, w^here James E.

MuiTay is a resident. One of them lives in Ontario,

Canada. May Murray died a resident of Seattle,

Washington.

If a receiver were appointed for Monidah Trust, it

w^ould be appropriate for him to bring action in Mon-

tana and Washington for an accounting and recovery

of the other one-half of the assets (over $100,000.00)

retained by the deceased niece, May Murray, after her

collusive division with the widow, Mary H. Murray.
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Since

:

(a) The attitude of defendants controlling the com-

pany, Mary H. Murray and James E. Murray, is one

of concealment and technical delay—and

(b) The agreements, Exhibit A, provide for liqui-

dation of all assets in five years—which has already

elapsed—we submit a receiver is proper to wind up

the company and prevent further manipulation by

defendants.

Zeckendorf v, Steinfeld, 225 U. S. 445

;

Ames V, Mines Co., 227 Fed. 292.

FOURTH: THE CAUSES OF ACTION ARE NOT BARRED
BY LACHES.

Cutting V. Woodward (9 C. C. A.) supra;

Stanwood v, Wishard, 134 Fed. 959.

There has been no change in the relative position

of the parties. The defendants, Murray, still hold the

proceeds of the dividends and assets, which it is

charged were improperly taken by them.

Mere delay, to be laches, must be prejudicial.

Richardson v. Green (9 C. C. A.) 61 Fed. 423,

431

;

Garstang v. Skinner, 165 Cal. 721;

Bogert v, R. R. Co., 250 U. S. 423;

Anderson v. Dater, 18 F. (2d) 987;

Spiller V. R. R. Co. (8 C. C. A.) 14 F. (2d) 284.

Equity will retain the bill to do complete equity

—

the only question is whether it is practical and con-

venient for the Court to settle the controversies aris-
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ing out of the agreements of October 10, 1921, in one

action.

Seattle v. Light Co. (9 C. C. A.) 15 F. (2d)

794;

Barr v, Eoderick^ supra;

Schell V. College^ supra.

A motion to dismiss will not be granted "unless it is

absolutely clear that taking the allegations to be true,

the bill must be dismissed at the hearing."

American Co, v. Powell (5 C. C. A.) 298 Fed.

417;

Ralston Car Co, v. Car Co,, 222 Fed. 590;

Baifley v, Blumherg (2 C. C. A.) 254 Fed. 696;

Conway v. White (2 C. C. A.) 292 Fed. 837;

Kranse v. Ta/nnm Co. (4 C. C. A.) 249 Fed. 538;

And see Kansas v, Colorado, 185 IT. S. 125.

In Ralston Ca[r Co. v. Car Co,, supra, it was said

(222 Fed. page 592) :

^^On its behalf, complainant contends that

a reading of the contract of April, 1912, makes it

so clear that the contract is void by reason of

indefiniteness that the case can be determined
finally upon this motion of the defendant, and
that a final decree should be entered in favor of

complainant, without proceeding to answer and
proofs. Without subjecting the bill in equity to

minute analysis, I think it clearly is not without
equity. I think its averments sufficient to present

issues of fact. Under our practice, the Federal
courts are inclined to allow a. case in equity in-

volving important matters to go to issue and
proofs, where a doubtful question is raised by
the pleadings. It has been the practice to over-

rule a demurrer, imless it is founded upon an
absolutely clear proposition that, taking the alle-

gations to be true, the bill must be dismissed at
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the hearing. Kansas v. Colorado, 185 U. S. 125,

144, 22 Sup. Ct. 552, 46 L. .Ed. 838; Story's
Equity Pleadings, page 379; Daniell's Chancery,
page 542. This bill of complaint presents certain
intricate matters of considerable detail, which, I
think, should go to answer and proofs, without
prejudice to any question raised by either party
touching this motion.''

The appointment of a receiver is proper in a stock-

holder's suit, where the majority stockholders through

mismanagement or fraud, are misappropriating its

assets.

Merchants Co, v, Jones, et al. (9 C. C. A.) 220

Fed. 791;

Columbia Co, v. Washed etc, Co,, 136 Fed. 710;

Aiken v. River Co,, 72 Fed. 591.

All defendants including Monidah Trust have ap-

peared, except James E. Murray.

This does not oust this Court of jurisdiction, be-

cause he is a non-resident and has not appeared.

Krause v. Tannin Co. (4 C. C. A.) 249 Fed. 538;

Gardiner v. Arms Co,, 275 Fed. 697.

There is a provision in the suppl,emental agreement,

Exhibit A-1, Paragraph III (Record 43), for the

pooling of the 4000 share certificate with 1000 other

shares, in order that the parties might control the

company during the contemplated liquidation.

At the bottom of page 3 of the supplemental agree-

ment (Record 43), it clearly appears, we think, that

after the purposes of the pooled stock have been ful-

filled, these shares be assigned in accordance with

these agreements. Exhibits A.

The language at the bottom of page 43 to this effect,

is:
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"The said stock, thus aggrogatmg five thousand
and three (5,003) shares, constituting a majority
of the capital stock of said Monidah Trust to be
pooled for the election of directors of said Moni-
dah Trust as herein pi'ovided until the objects and
purposes of this agreement shall be fully per-

formed and carried into elfect, and the parties

hereto agree one with the other, to hereafter en-

dorse or transfer said five thousand three (5,003)

shares of the capital stock of said Monidah Trust
in such manner and to execute any and all papers
or documents in regard thereto that may be neces-

sary or advisable in order to carry into full force

and effect the objects and purposes of this agree-

ment/'

Nowhere in the agreements is there any language

permitting

(1) Use of any of the 4000 shares as a basis for

distribution, or

(2) A division of these shares between the widow

and nephew.

We respectfully submit the lower Court's decree

should be reversed.

Dated, San Francisco,

March 1, 1929.

William Lucking,

Nat Schmulowitz,

Attorneys for Appellants,

Gavin McNab, Schmulowitz,
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Of Counsel,




